THE ATTFORNEY GENERAL
OF TEXAS

AUSTIN 11, TEXAS

WILL WILSON
ATTORNEY GENERAL

October 18, 1961

Mrs. Marie Hudson

Firemen's

Pension Commlissicner

Austin, Texas Opinion No. WW-1168

Dear Mrs.

followlng

Re: Questions relative to
the construction of Sec-
tion 6a of Article
6243e Vernon's Civil

Hudson: Statutes.

Your request for an opinion presents the
questions:

1.) Whether the additional pension
benefits provided for in Section 6a
of Article 6243e automatically became
applicable on the date that Sectlon

fa became law, or do the provisions

of Section 6a become applicable only
when a qualifled flire department votes
to include the addltional benefits in
penslon payments.

2. Whether Section 6a of Article
6243e is retroactive in its applica-
tion and effect.

Article 6243e of Vernon's Civlil Statutes 1s

known as the Firemen's Relief and Retirement Fund Act.
Section 6a of the Act was added by amendment 1n 1957.
This section reads In part as follows:

"Sec. 6A. Any filreman who is
a member of a 'full paild' fire
department and who shall be entitled
0 be retired under the provisions
of Section 6 of this Act, and who
shall retire under Section 6 or Sec-
tion 7 or Section TA with additional
time of service and of participatlon
in a Pund after the date upon which
he became entitled to be retired or
with more than twenty-five {25) years
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of service and of participation in a
Fund, shall be entitled to be pald

from the Firemen's Rellief and Retire-
ment Fund of the city or town 1n which
he last served, 1n additlon to any
other benefits provlided by thls Act,

an additlonal monthly penslion allowance
which shall be computed as follows:

"If any person shall dle from any
cause whatsoever and if, at the time of
death, such person shall have retired
with or shall have been entitled to
retire with an addltional monthly pen-
sion allowance as herelnabove provided
by thils section, and if such deceased
shall leave surviving him a widow who
married the deceased prlor to his
retirement;, . . .

"Provided, however, that the pro-
vislons of thls section shall not be
applicable to any partlcular relief
and retlrement fund until after an
election has been held and the majorlty
of the particlpating members of that
respectlve fund have voted to include
the provisions contalred in this sec-
tlon within that Relief and Retirement
Fund.

The 1957 amendments %o Artilcle €243e were
enacted as H.B. 68, 55th Texas Legislature, Regular
Session, 1957. That portion of the caption to H.B. 68
most pertinent to our discussion is as follows: s e
and by adding thereto a new section numbered Sectlon 6A
providing an additional monthly penslor allowance for
members of 'full pald' fire departmentis who have additional
seprvice after being entitled to retire or after twenty-five
(25) years of service; or for widows of such flremen, and
providing that the provlsgiong of such Section shall
become applicable to a Fund only upon the vote of the
members of such Fund; . . . (Emphasis added) The
plain and unambigious language employed by the Legls-
lature in both the caption and the text of the sectlon
expresses the legislative inftent that fthe provislons are
to become applicable to a particular Relief and Retlre-
ment Fund only upon the electlon by the majority of the
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participating members of such fund to include the pro-
vlisions of the section within thelr respective Reliefl
and Retirement Funds. 'Where a statute 1s plain and
unambiﬁious, 1t wlll be enforced according to 1its

words, Anderson v. Penix, 138 Tex. 596, 161 S.W.2d 455
(1942). Also, the case of Harris County v. Smith, 187
S.W. 701 (Civ.App. 1916), held that the intent of the
Leglslature as to a law ls to be determlined primarily
from the plain and ordinary import of fthe language
employed.

Therefore, it 1s our opinion that no rights
to the additional beneflts specified in Section 6a
vest 1n the particlpating members or thelr survivors
until the electlon requirement set out within the
sectlon is satisfied.

However, the question remains whether these
additional benefits are available t¢0 retired firemen,
meaning those persons no longer on actlve service wilth
the department, subsequent to such an election in view
of the fact that these persons were not actlive and were
recelving penslon payments at the date of the electilon,
It is our opinion that those persons who have "retired"
and who have received retirement benefits prior to the
election discussed above have no right to participate
in or otherwlse recelve benefits under Section 6a of
Article 6243e, Vernon's Civil Statutes.

It must be noted that one of the primary
requlisites for any fireman to be entitled to any ‘
benefits under Section 6a is that he is to be a member
of a "full paid" fire department. It is evident
that a person who has retired from active duty and who
1s receiving a retirement pension does not have the
required employment status. Also, there is no language
in the section which indicates that upun electlion the
benefit provisions of Section 6a are to become retro-
active in their effect and applicatlon. On the contrary,
1f there 1is any doubt as to the intent of the Leglsla-
ture in this respect, such doubt must be resolved
agalnst the precept that the benefit provisions of the
Section are retroactive in their application and effect.
The case of McCain v. Yost, 278 S.W.2d 398 (Civ.App.
1955), held that the Leglslature is ordinarily pre-
sumed to intend that an enactment shall operate
prospectlvely and not retrospectively. In addltion the
Supreme Court case of State v, Humble O1ll and Refining
Company, 141 Tex. 40, 160 S.W.2d 707 (1943) held that a
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statute willl not be applied retrospectively, even where
there 1s no constitutional impedement against such appll-
cation, unless 1t appears by the falr implication derived

P +ha 'Ignn-nnma nqaﬂ Fharnedn thod -|+- waao Fha dnrntantdin ~F
Irom Tne li1anguage Uus Lnereln Laav LV Was whne invenvicn oI

the Legislature to make the statute applicable to both
the past and present. Thus, the rule of construction
appears to be that . . . a statute 1s generally held to
operate prospectively unless a contrary construction is
required by the terms. 39 Tex.Jur. 55, Statutes, Sec.
27 .

When H.B. 62, 57th Leg., R.S., 1961, becomes
effective 1n November, 1961, as Section 25a of Article
6243e, Vernon's Civil Statutes, the 1ssue as to the
retrospective effect of Section 6a should be permanently

resolved,

That portlon of the Blll which wlll constltute
Section 25A provides as follows:

"Sec. 25A. After a fireman
who 18 a member of a 'full paid'
fire department at the termination
of his actlve service shall terminate
hls actlve service, the amounts of
all allowances and benefits which
such fireman or his beneficlaries may
thereafter become entltled to recelve
from a Firemen 8 Rellef and “Retlrement
Fund shall be computed on n the basis of
tre schedule . of allowanzes and benefits
in effect for such Piremen's Relief and
Retirement Fund at the time gg)the
termina*ion of such fireman's active
service." {(Emphasis added )

The fact that the 57th Leglslature passed
H.B, 62 clearly indicates that the Legislature was
cognizant of the fact that 1t was perhaps possible to
construe the present pension benefit provisions of the
Firemen's Rellef and Retirement Fund Act as belng retro-
active 1n thelr applicatlon and effect. It 1is our opinion
that H.B. 62 clarifies the law on this point.

SUMMARY

The provisions of Section 6a of
Article 6243e, Vernon's Civil
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Statutes, are not applicable to

any partlicular Firemen's Relief

and Retlrement Fund of any city or
town until after an election has
beens held and the majJorlty of the
participating members of the
respectlive funds have elected to
Include the provisions In thils
Sectlion within thelr respective
Rellef and Retirement Funds.

The provislons of Section 6a are not
retroactlve in thelr application and
effect. This 1s to say that in
order for a person or his survivors
to be entlitled to the beneflts under
Sectlon 6a, the election to include
the provislions of the Section must
occur prior to the tlme such person
terminates hls active service as a
fireman with a "full paid" fire
department.

Yours very truly,

WILL WILSON
Attorney General of Texas
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